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I. INTRODUCTION

"Alcohol isn't just a mind-altering drink: It has been a prime mover of human
culture from the beginning, fueling the development of arts, language, and
religion."' Alcohol production and consumption can be traced to civilizations
dating back thousands of years all around the world, and it has become so
essential to our society that experts have gone on to joke that humans should be
2
called "Homo imbibens." Within the current alcohol industry, two essential
3
qualities that are becoming more common are creativity and variety.
Alcohol has become a defining aspect of human culture and our sense of
society. It has grown and formed how we function, and it has been shaped by
our constantly changing culture, especially as our culture becomes more
sophisticated. Over time, our culture has developed "a passion for the arts and a
quest for quality. This is where our deeper need to consume local products comes
4
into play."
Due to our society's need to consume local products and longstanding
tradition of alcohol production and consumption, the craft beer industry is
rapidly growing. Consumers are constantly searching for creative beers, whether
in taste or by name. The new craft breweries popping up are fighting to succeed
in a populated market, so they find themselves in competition with one another
or with larger breweries to get consumers' attention, particularly for beer names.
As a result, the craft beer industry is struggling to come up with creative, original
names, leading to a growing amount of trademark litigation. This litigation is
expensive and timely, and hurts craft breweries everywhere. The solution seems
simple: a push towards collaboration instead of litigation.

1 Andrew Curry, Our9,000-Year Love Affair With BooZe, NAT'L GEOGRAPHIc, Feb. 2017, at
30, 31 (tps//wwwn/ionagphicoaggine/2)17/02/ai-wfl
2 Id. (quoting Interview with Patrick McGovern, Biomolecular Archaeologist, University
of Pennsylvania).
3 Michael Reha, Creativiy And Variety: Two ImportantQualitiesIn The EvolvingAlcohol Industry,
NEWAD (Aug. 23, 2012), http://www.newad.com/en/2012/08/23/creativity-and-varietytwo-important-qualities-evolving-alcohol-industry.
4 Id.
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II. BACKGROUND
A. THE BEER INDUSTRY

The overall U.S. beer market is currently valued at $111.4 billion, with $26.0
billion of that attributable to the craft beer market, and these numbers are only
expected to grow.5 In 2017, the Brewers Association ("the Association") found
that craft breweries increased their volume of beer by 5%, and the number of
breweries increased by 16%.6 A report by the Association goes on to say that
most Americans "live within 10 miles of a local brewery," which is also expected
to increase over the next few years.7 People are so constantly surrounded by this
industry that it is increasingly engrained in our society.
Inside the industry, there is substantial debate over what qualifies as a "craft
beer" in the first place. The dynamics of the beer market change and develop so
quickly that precise and stable definitions are criticized as being too flexible or
full of loopholes.8 In some sense, the popular definition for craft breweries
resembles Justice Stewart's definition of obscenity: "I know it when I see it."9
For the purposes of this note, however, the term "craft brewer" will be used
as defined by the Association. According to the Association, a craft brewer is:
1. Small. Annual production of 6 million barrels of beer or less
(approximately 3 percent of U.S. annual sales). Beer production
is attributed to the rules of alternating proprietorships.

s Bart Watson & Julia Herz, NationalBeer Sales 'Production Data, BREWERs AssocIATION,
https://www.brewersassociation.org/statistics/national-beer-sales-production-data/

(last visited Mar. 1, 2015).
6 Jess Baker, CraftBrewing Growth Statisticsfor 2017 Released by the Brewers Association, CRAFT
BEER (Mar. 27, 2018), https://www.craftbeer.com/editors-picks/craft-beer-growth-statisticsfor-2017-released-by-the-brewers-association (citing Watson & Herz, supra note 5).
7 Rex Huppke, CraftBeerMakers Rtinning Out OfNames.
HowAbout Flp Donkey Doodleplank?,
CHI. TRIB. (Jan. 7, 2015, 7:50 p.m.), http://www.chicagotribune.com/news/opinion/
huppke/ct-craft-beer-names-huppke-talk-0107-20150107-story.html (citing Julia Herz, The
Importance of Refining Small and Independent, Brewers Association (May 7, 2018)
https://www.brewersassociation.org/communicating-craft/importance-defining-smallindependent/).

8 Id.
9 Andy Crouch, Defining CraftBeer, BEER ADVOCATE (Nov.

2007), htq//www.1xuscarn
/atids/1502/ddiigaft-beer/(quoting Jacobellis v. Ohio, 378 U.S. 184, 197 (1964)).
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2. Independent. Less than 25 percent of the craft brewery is owned
or controlled (or equivalent economic interest) by a beverage
alcohol industry member that is not a craft brewer.
3. Traditional A brewer that has a majority of its total beverage
alcohol volume in beers whose flavor derives from traditional or
innovative brewing ingredients and their fermentation. Flavored
10
malt beverages (FMBs) are not considered beers.
B. TRADEMARK DEPLETION

There is a longstanding belief that the number of available trademarks is
infinite.1 1 An empirical study by the Harvard Law Review found otherwise;
2
trademark depletion and congestion is a legitimate concern for our society,'1 with
13
research showing that most naturally occurring words are currently claimed. As
a result, parties have taken to using trademarks which are less than ideal, i.e.
14
marks that are not exactly what the parties were hoping to use.
This is troubling, because much of trademark law and policy rests on the
assumption that the available marks are infinite; as the reality that this is not so
15
proliferates, the foundations of U.S. trademark law must also shift. Trademark
law is meant to encourage competition in the marketplace, which is difficult to
achieve if people are having to settle for something other than their preferred
ways to mark their brands. The problem is only made worse if people end up
having to spend money creating new trademarks over and over again and go
through the process of rebranding, since these efforts may end up just confusing
consumers and hurting the brand even further.

10 Daniel Croxall, Defining CraftBeer Is Tough, But We ShouldAt 1east Know Who Made Whatever
IsIn The Glass, CRAFT BEER LAW PROF (Apr. 10, 2017), https://www.craftbeer professor.com/
(citing Bart Watson,
2017/04/defning-craft-beer-tough-least-know-made-whatever-glass/
National Beer Sales & Production Data, BREWERS ASSOCIATION, https://www.brewers
association.org/statistics/national-beer-sales-production-data/).
11 Barton Beebe & Jeanne C. Fromer, Are We Running Out of TrademarksAn Empirical Study
Of Trademark Depletion and Congestion, 131 HARv. L. Rev. 945, 948 (Feb. 2018) (discussing the
underlying assumptions that U.S. trademark law rests upon).
12 Id
13 Id.
14 Id. at 951-952.
15 Stephen L. Carter, The Trouble with Trademark, 99 YALE L.J. 759, 760 (1990).
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C. TRADEMARK DEPLETION IN THE BEER INDUSTRY

Related to general concerns about depletion, there is concern that rapid
growth is causing the industry to run out of beer names. 16 Huppke's
"NomenCraftmegeddon Beerpocalypse" proposes that good naming is essential,
since the name of the beer is one of the first things consumers see. and appears
to be one of the key ways craft breweries stand out.' 7 Craft beers are more than
just beverages to many consumers; they represent a lifestyle to which consumers
are attracted for their personality and taste.' 8 If breweries have to use less than
ideal names, their opportunities to thrive and appeal to consumers are severely
limited, which ultimately hurts the industry as a whole. Put differently, "[w]ere it
not for the names, the craft beer industry would amount to one guy named Stu
out in Oregon who cooks up batches of barely palatable malt yuck in the shed
behind his mom's house." 9
With the alarming rate of brewery growth, it is becoming more and more
difficult to find a brewery or beer name without being hit with a lawsuit. 20
Naming in the beer industry has its limitations, so we cannot be shocked when
breweries have similar ideas.21 When craft breweries are hit with a lawsuit, the
road is paved for the new or small businesses to get tied up in expensive and
time-consuming litigation that could break the businesses before they have the
opportunity to thrive and grow. After all:
The business of brewing is no longer all about the liquid ... It's
just as much about public perception, marketing, branding, and
clever, attention-grabbing things as much as about how good a
beer can be. There are so many of us. The path forward for most
breweries is you need to keep an eye on both.22

16 Huppke, supra note 7.
17 Id
18 Tracy Jong & Luis Ormaechea, Trends To Note In Alcoholic Beverage Trademark
Law That
Can Impact The Decision Making Process For Businesses At CriticalPoints In The Alcohoc Beverage
ProductLife Cycle, 12 BuFF. INTELL. PROP. L.J. 21, 27 (2018).
19 Id.
20 Craft Brewers Are Running Out of Names, And Into Legal Spats, NPR (Jan.
5, 2015),
https://www.npr.org/sections/thesalt/2015/01/05/369445171/craft-brewers-are-runningout-of-names-and-into-legal-spats.
21

Id

Brian Roth, Fly Like an Eagle - Breweries Avoid Trademark Infringements with Fast, Direct
Sales. ForNow., GOOD BEER HUNTING (Feb. 5, 2018), https://www.goodbeerhunting.com/
sightlines/2018/2/5/fly-like-an-eagle-breweries-avoid-trademark-infringements-with-fastdirect-sales-for-now.
22

Published by Digital Commons @ Georgia Law, 2020

5

Journal of Intellectual Property Law, Vol. 26, Iss. 2 [2020], Art. 3

J. INTELL

254

[Vol. 26:2

PROP. L

The failure of craft breweries is a dire economic problem. Small businesses
make up a large portion of the U.S. economy, generating roughly 50% of our
GDP.23 Small businesses create jobs, provide investment opportunities, allow for
independence and success, and, most importantly, spur originality-all essential
24
to the American dream and the foundations of our society. The number of
small businesses that fail is appalling; about 50% of small businesses fail by their
25
fifth year, and only about 30% surviving to their tenth year.
If craft breweries are tied up in litigation over names of their breweries or of
their beers, their odds of succeeding are substantially decreased. A failing craft
brewery is a fitting paragon for the death of the American dream: a small business
fails, and consumers are deprived of a good product.
D. THE ECONOMICS OF TRADEMARKS

This problem of tying up small businesses in litigation often comes in the
form of trademark bullying. "Trademark bullying" refers to a trademark owner
aggressively using enforcement proceedings, often beyond the scope of the
26
This is regularly seen in the form of large
trademark's legal protection.
businesses aggressively pursuing trademark infringement claims against small
27
While the beer industry
business that lack the resources to defend themselves.
ever-rising incidents
mentality,
live"
let
and
is typically known for having a "live
28
changing.
be
may
that
of trademark bullying suggest
Trademark bullying also raises concerns that large businesses will use their
intellectual property rights to create or entrench monopolies. Trademarks force
businesses to spend time and money on creating and registering a new mark,
29
marketing products associated with that mark, and so much more. If prolonged
trademark litigation becomes a mainstay of the craft brew industry, customers

2 U.

of Minn.

Libr.

Pub.,

Exploring

Business

5.2

https://open.ib.umn.edu/

exploringbusiness/chapter/ 5-2-the-importance-of-small-business-to-the-u-s-economy/.
24

Id

25 Georgia McIntyre, What Percentage of Small Businesses Fail? (AndOther Need-to-Know Stats),
FUNDERA

(Nov.

26,

2018),

https://www.fundera.com/blog/what-percentage-of-small-

businesses-fail.
&

26 Marc Lieberstein, Expert Q&A on Trademark Bullying KILPATRICK TOWNSEND
STOCKTON LLP (2013) https://www.kilpatricktownsend.com/~/media/Files/articles/2013
2
47
8.ashx% 0.
/Replacement%20Expert%20QA%20on%`20Trademark%20Bullying_4-524-3
27 Id.
28 John W. Scurton, Things Are Getting Crowded in the World of Beer Trademarks,
2
TRADEMARKOLOGY (Mar. 8, 2018), https://www.trademarkologist.com/ 018/03/things-aregetting-crowded-in-the-world-of-beer-trademarks/.
29 William M. Landes & Richard A. Posner, TrademarkLaw.-An Economic Perspective, 30J. OF
L. & ECON. 265, 270 (1987), https://www.jstor.org/stable/pdf/725498.pdfrefreqid=
excelsior/o3Ad6al6efeb9029a8a0c6493b780875404.
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themselves may be harmed by the companies' need to incorporate the costs of
litigation into the price of beer. 30
E. LIKELIHOOD OF CONFUSION

The main issue in most trademark infringement cases is likelihood of
confusion. According to attorney Mike Drumm, in the context of beer the
relevant concern is creating confusion of "whose beer is whose" between
competing brands. 31 The Second Circuit, for example, created a list of eight
factors to use to determine if there is likelihood of confusion; this has come to
be known as "the Polaroid test." 32
The court held that "[w]here the products are different, the prior owner's
chance of success is a function of many variables." 33 These Polaroidfactors are
not exclusive; the court may take into account other relevant variables in its
determination of likelihood of confusion. The factors that the Polaroid court
considered are: (1) the strength of the original user's mark, (2) the degree of
similarity between the marks, (3) the proximity of the products, (4) the likelihood
that the original owner will be able to bridge the gap, (5) actual confusion, (6) the
later user's good faith in its mark, (7) the quality of the defendant's product, and
(8) the sophistication of the buyer.34 Although all eight factors are considered,
they are given different weights, and the first three factors are the most
important. 35
In Fleischmann Distilling Corp. v. Maier Brewing Co., Fleishmann Distilling filed
suit against Maier Brewing for trademark infringement and unfair competition in
order to get an injunction to prevent Maier Brewing from using "Black & White"
for its beer since Fleishmann Distilling was already using the same name for a
Scotch whiskey.36 The court ultimately held that the name "Black & White" is
one that consumers would associate with the Scotch whiskey of the same name,
so Fleishmann Distilling was entitled to an injunction against Maier Brewing in
order to protect their mark.37
The Ninth Circuit has held that the "likelihood of confusion" question
ultimately concerns the use of the products, and whether those uses are so related
that consumers may believe that the products are connected. 38 The Second
Id. at 274.
E-Mail from Mike Drumm to author, Beer Attorney, Drumm Law,
to author (Oct. 1,
2018, 12:24 EST) (on file with author).
32 Polaroid Corp. v. Polarad Elecs. Corp., 287 F.2d 492 (2d Cir. 1961).
3 Id. at 495.
30
31

34 4 McCARTHY ON TRADEMARKs AND UNFAIR COMPETITION 5 24:32 (5th ed.).
35 Id.

36 314 F.2d 149, 150 (9th Cir. 1963).
3 Id. at 161.
38 Id. at 159.
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39
Circuit has employed similar reasoning, holding that "where two parties
independently are employing the same mark upon goods of the same class, but
in separate markets wholly remote the one from the other, the question of prior
40
appropriation is legally insignificant."
In 2015, Brooklyn Brewery Corp. filed a complaint against Black Ops
Brewing on the grounds of likelihood of confusion regarding a stout named
41
"Brooklyn Black Ops." Brooklyn Brewing Corp was based in New York but
sold in roughly 30 states across the country, while Black Ops Brewing was based
in California.42 The issue for Brooklyn Brewing Corp was that it was planning a
43
launch in California, so there was market overlap. The court granted Brooklyn
Brewing's motion to dismiss., and Brooklyn Brewery went on to change its
name.4 4 Since Black Ops Brewing was in a market that Brooklyn Brewing Corp.
had yet to enter, it seems that Black Ops Brewing would not have been trading
on the reputation of Brooklyn Brewing Corp. It was its own market. The case
gave rise to an important question: "is trademark law in this instance doing more
45
to help or hurt the craft brewery industry" overall?

F. DILUTION
46
"Dilution, often plead alongside likelihood of confusion," refers to a trademark
becoming weaker in the market from overuse. Perhaps the best description of
dilution is "the gradual whittling away or dispersion of the identity and hold upon
47
the public mind of the mark or name." There are two types of dilution: dilution
4
by blurring and dilution by tarnishment. Dilution by blurring refers to the

39 Id. at 159 (citing Aunt Jemima Co. v. Rigney & Co., 247 F. 407, 409 (2d Cir. 1917)).

AuntJemima Co., 247 F. at 409 (citing Hanover Star Milling Co. v. Metcalf, 240 U.S. 403,
415 (1916)).
6
41 Complaint, Brooklyn Brewery Corp. v. Black Ops Brewing, Inc., No. 1:15-cv-0165
2,
2015).
Nov.
(E.D. Cal.
42 Brooklyn Brewery Corp. v. Black Ops Brewing, Inc., 156 F. Supp. 3d 1173, 1175-76
(2016).
43 Id.
44 Drew Thornley, Litigation, Not Collaboration:The Changing Landscape of Trademark Disputes
In the Craft-BeerIndustry, 21 MARQ. INTELL. PROP. L. REv. 187, 209 (2017).
45 Timothy Geigner, Running Out Of Puns: Get Ready For The Damn To Burst On
Craft Beer Trademark Disputes, TEcHDIRT (July 21, 2016), https://www.techdirt.com/articles/
20160713/06482234957/running-out-puns-get-ready-dam-to-burst-craft-beer-trademarkdisputes.shtml.
46 E-mail from Mike Drumm to author, supra note 31.
47 Frank Schechter, The Rational Basis of Trademark Protection, 40 H-ARv. L. REv. 813 (1927),
reprinted in Frank Schechter, The RationalBasis of Trademark Protection, 60 TRADEMARK REP.
342 (1970).
48 ANNE GItSON LALONDE, 2 GruSoN ON TRADEMARKS § 5A.01 (2d ed. 2018) (citing 15
U.S.C. §1125(c)(2)(B), (C)).
,

40
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notion of similarity between a mark and a well-known mark which negatively
affects the distinctiveness of the well-known mark by confusing the consumer as
to what products the mark stands for, 49 as where a company tried to use the
Guinness mark for a brand of toothpaste. Dilution by tarnishment, on the other
hand, refers to the similarity between a mark and a well-known mark which
negatively affects the reputation of the well-known mark by simply being
attached to a poor product, as where50 a company uses the Guinness mark for a
product which is vulgar or offensive.
For a federal dilution cause of action, a plaintiff must prove five elements: (1)
the mark is famous and distinctive; (2) the defendant's use of the mark is
commercial; (3) the defendant has used the mark in commerce; (4) the
defendant's use began after plaintiffs mark became famous; and (5) the
defendant's mark is likely to cause dilution of the mark's distinctive quality
through blurring or tarnishment.51
The issue that arises with dilution is that it does not protect a public interest
as there is not really harm to the public/consumers; it is a private interest of the
mark owners being protected, not the general public. 52 This makes judges
hesitant to go along with dilution, causing it to be construed fairly narrowly. For
example, Judge Posner seems not to see the harm of dilution and indicated that
two products (dairy products and fishing tackle) were too different for the mark
owner to be harmed through dilution. 53
It is common to see confusion with dilution, and the test for dilution often is
the Nabisco Test. 54 The factors include:
distinctiveness of the senior mark; similarity of the marks;
proximity of the products and likelihood of bridging the gap;
interrelationship among the distinctiveness of the senior mark,
the similarity of the junior mark, and the proximity of the
products; shared consumers and geographic limitations;
sophistication of consumers; actual confusion; adjectival or
referential quality of the junior use; harm to the junior user and
delay by the senior user; and effect of the senior user's prior
laxity; in protecting the mark.55

49

Id.

5 Id.
51

Lalonde, supra note 46.

52

Id
Id (citing Hugunin v.

53

Land 0' Lakes, 815 F.3d 1064, 1067 (7th Cir. 2016)).

54 Id.

ss Id. (citing Nabisco Inc. v. PF Brands Inc., 191 F.3d 208 (2d Cir. 1999)).
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G. DEFENSES

1. FairUse Defense. The "fair use" defense allows a third party to use "a mark
for the purpose of referring to the mark-owner's product or service and not
56
create any likelihood of consumer confusion." The fair use defense is an option
when:
the use of the name, term, or device charged to be an
infringement is a use, otherwise than as a mark, of the party's
individual name in his own business, or of the individual name
of anyone in privity with such party, or of a term or device which
is descriptive of and used fairly and in good faith only to describe
57
the goods or services of such party, or their geographic origin.
This can often be seen when a defendant claims to use a mark in describing its
product or when a defendant makes a similar good faith use of a surname or of
58
a geographic mark.
There are three major elements to a fair use defense: (1) the product is one
that is not identifiable without the mark, (2) only the reasonably necessary part
of the mark can be used to identify the product, and (3) the user cannot do
55
anything that would suggest endorsement by the mark holder (good faith). The
major concern with the fair use defense is that mark owners will monopolize
60
generic terms to describe products to consumers. The Supreme has Court held
, the party raising the fair use defense does not have to show that its use will not
6
cause confusion. 1
2. Parody/FirstAmendment. There may be justification in an unlawful use of a
mark if the use does not affect the message the mark sends in the market or if
62
the use affects public interests like free speech. There is an inherent tension
between private interest in protecting trademarks and public interest in
protecting free speech.

56 Darian Taylor, Nominative Fair Use Defense in Trademark Law, 84 A.L.R. Fed. 2d 217, 1
(2014).
57 15 U.S.C. 5 1115(b)(4)).
5s ANNE GILSON LALONDE, 3 GInsON ON TRADEMARKS 5 11.08 (2018).
59
60

61

Id. (citing New Kids on the Block v. News Am. Pub. Inc., 971 F.2d 302 (9th Cir. 1992).

Id.
Id

62 See Mattel, Inc. v. MCA Records, Inc., 296 F.3d 894, 900 (9th Cir. 2002) ("[W]hen a
trademark owner asserts a right to control how we express ourselves.. . applying the traditional
[likelihood of confusion] test fails to account for the full weight of the public's interest in free
expression.').
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The landmark case that established the most commonly used test for
balancing First Amendment interests and trademarks is Rogers v. Grimaldi in the
Second Circuit. 63 In Rogers, actress Ginger Rogers challenged a movie entitled
Ginger and Fred, arguing that the title "creatfed] the false impression that the film
was about her or that she sponsored, endorsed, or was otherwise involved in the
film."6 The Second Circuit determined that the test for balancing these interests
is that there must be some artistic relevance and the use may not be misleading
as to the source. 65
The Ninth Circuit adopted the Rogers test in Mattel, Inc. v. MCA Records, Inc., 66
and has gone on to expand the test to apply to photograph titles, marks with
transcendent meaning, trade dress, and almost any artistic work with the standard
for something being artistically relevant being relatively low and the standard for
misleading being fairly high as it cannot be explicitly misleading. 67 The Ninth
Circuit has also developed additional prongs to the test, including likelihood of
confusion and the mark's use referencing the original meaning of the related
mark, producing confusion as to how the test applies in the Circuit3. Laches
Defense. To establish a laches defense, a defendant has to prove two things: 1)
that the plaintiff was unreasonable in enforcing its trademark rights and 2) the
delay caused prejudice.68 The Ninth Circuit specifically has determined, for there
to be prejudice, there must be proof that the use "generated actual brand
recognition and goodwill." 69 Typically in the Ninth Circuit, courts will look to
similar state law claims as to the statute of limitations period. 70 Further, for a
laches defense to succeed, there must be some indication that the plaintiff had
notice of the unauthorized use of the mark which usually takes the form of cease
and desist letters, invitations to license, or some other form of clear notice.71

63 875 F.2d 994 (2d Cir. 1989).
64 Id. at 997.
65 Id. at 999.

6 296 F.3d 894 (9th Cir. 2002).
67 Daniel Jacob Wright, Note, Expicitly Explcit The Rogers Test and the Ninth Circuit, 21
INTELL. PROP. L. 193, 207-11 (2013).

J.

68 Naresh Kilaru & Mark Sommers, New Directionsfor Labes Defence, World Trademark

Review (July 3,
2009),
https://www.worldtrademarkreview.com/enforcement-andlitigation/new-directions-laches-defence.
69 Internet Specialties West Inc. v Milon-DiGiorgio Enters., 559 F.3d 985,
992 (9th Cir
2009).
70 Stuart P. Meyer et al., Fenwick & West LLP, Recent cases reinforce the importance
of laches in
trademark cases, Lexology (June 18, 2015), https://www.fenwick.com/publications/Pages/
Intellectual-Property-Bulletin-Spring-2015.aspx#_idTextAnchorO09
(last visited Mar. 1,
2019).
71 Id.
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H. BEER LITIGATION

In 2004, the ideal situation arose for two breweries to take complete
advantage of opportunities in American trademark law. Russian River Brewing
Company and Avery Brewing Company both sold their own beers named
72
"Salvation" without the other brewery being aware. The two breweries easily
could have chosen to sue and litigate out the situation, spending countless hours
dollars; however, they took a unique route and came together to blend the beers.
73
They named the result "Collaboration, Not Litigation Ale."
In fairness, the breweries have admitted that 2004, when they collaborated,
74
was a different time in the beer market. If this issue had come up today, the
situation could have been very different. "'At the time, we were two much
younger people, hitting it off, and that is what the craft-brewing industry is really
about. . . [b]ack then, I don't remember anyone really talking about copyright
75
infringement and trademarks."' For many breweries, they cannot compete with
large companies and because of this, brewers often "see it as David versus
Goliath and they get very emotional. But in craft beer, we're all kind of the same
76
size. We are all small businesses."
These agreements between breweries can be seen throughout the industry.
Brooklyn Brewery tried to register its Brooklyn Defender Ale; however,
77
Haymarket Brewing was already registering their beer called "The Defender."
The two breweries were able to work together and agreed to both use the name
78
with the condition that the brewery's name must be written next to their beers.
Haymarket was also able to come to an agreement with Weyerbacher Brewing
Company over their beers called "Last Chance" in which both breweries agreed
79
not to sell in the other brewery's respective state.

72

Thornley, supra note 44, at 188.

73 Id.
74 Id.
75 Thornley, supra note 44, at 189 (quoting Vinny Cilurzo, Co-Owner, Russian River
Brewing Company).
76 Jonathan Shikes, In an era of trademark battles, would Avey and Russian River still collaborate,
not litgate?, WESTWORD (Feb. 5, 2014) (quoting Adam Avery, Founder, Avery Brewing

Company), https://www.westword.com/restaurants575/in-an-era-of-trademark-battles-would333
0.
avery-and-russian-river-still-collaborate-not-itigate77 Josh Noel, Haymarket Files Trademark Opposition against Brooklyn Brewer Over Beer Name,
CHi. TRB. (Aug. 16, 2016, 9:09 a.m.), https://www.chicagotribune.com/dining/cthaymarket-brooklyn-brewery-defender-beer-lawsuit-story.html.
78 Id.
79 Id.
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Another example of these agreements concerns Terrapin Brewery in Athens,
Georgia and Green Flash Brewing Co. in San Diego, California. The Green Flash
team learned about the use of "Road Warrior" by Terrapin and contacted
Terrapin, and theparties agreed to both use the phrase. 8OThe Terrapin team
stated that the parties were "going to coexist with that name, because [they] have
our own separate little niche.. .and [they] found a way to cooperate... [a]nd then
[they]'re going to literally turn it into a promo, do some collaboration." 81
According to Mike Drumm, there is a desire for collaboration and cooperation
across the industry; however, with the increased competition, there are more
disputes that cannot be resolved. 82
.
Unfortunately, there are also plenty of examples of breweries not reaching
agreements and ending up in litigation. Examples of these suits include Great
Divide Brewing v. Red Yeti Brewing Co., Fermented Projects, LLC v. The Modern Brewery,
Inc., Booteggers Brewery, LLC v. Abita Brewing Co., Humulus I Upulus Enter. v. Fireman's
Brew, Inc., and Big Storm Brewery, LLC v. Due South Brewing Co. 83
There are similar examples of large breweries bringing suit against craft
breweries, such as Bud Light and Modist Brewery for the craft brewery's "Dilly
Dilly Mosaic Double IPA." 84 There are also examples of large breweries suing
other large breweries. In 2018, for instance, Stone Brewing brought suit against
MillerCoors for trademark infringement, arguing that they owned the mark for
"stone" as it pertained to beer.85 Stone Brewing argued that Keystone beer was
violating this mark that they had the rights to. 86 This litigation is still currently
ongoing after MillerCoors responded to Stone Brewing's complaint, calling the
pending lawsuit "frivolous" and "meritless." 87 A similar conflict can also be seen
in litigation over the use of the terms "lite" and "light."88

80 Id.
81 Id. (quoting John Cochran, Co-Founder and President, Terrapin Beer Co., Athens,

Georgia).
82 E-Mail from Mike Drumm to author, supra note 31.
83 Thornley, supra note 44, at 212-216.
8 Matthew Martinez, Brewery's In-N-Stout' stunt ends inpun-filledcease-and-desistfromburger chain,
MIAMI
HERAL.D
(Aug.
15,
2018),
https://www.miamiherald.com/news/nation-

world/national/article2l 6725175.html).
Justin Kendall, MileKrCoors Responds, Calls Stone Brewing Trademark Suit
Meritess',
BREWBOUND (Apr. 11, 2018), https://www.brewbound.com/news/millercoors-respondscalls-stone-brewing-trademark-suit-meritless.
85

86 Id.
87

Id.

88 Beer
Geek,
Lite Beer vs.
Ijght Beer, BEER ADVOCATE
https://www.beeradvocate.com/articles/2627/lite-beer-vs-light-beer/.
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Another example is the suit Shipyard Brewing Co. brought against Logboat
Brewing Co., alleging Logboat's Shiphead Ginger Wheat Beer. misled consumers
into thinking they were purchasing Shipyard Brewing's beer due to the use of the
89
words "ship" and "head," which are associated with Shipyard Brewing. The
district judge held that those words were generic and ruled in favor of Logboat,
90
as well as ruling that "shiphead" was a made-up term. The judge found neither
evidence that Logboat Brewing was trying to pass off the beer as Shipyard
91
Brewing's beer nor evidence of actual consumer confusion.
Many breweries also have handled these situations to their advantage to
benefit their overall branding. As an example of this, in 2013, Dale Bros Brewery
applied to register the marks "Dale Bros Brewery" and "Dale Bros"; however,
their application was ultimately rejected by the USPTO due to a likelihood of
confusion between these marks and the already-registered beer marks owned by
92
Oskar Blues Brewery: "Dale's Pale Ale" and "Deviant Dale's."
Dale Bros argued that the marks were not similar and the likelihood for
consumer confusion was low, but this argument was also rejected.9 3 However,
Dale Bros decided not to appeal, and the brewery chose to pursue an alternative
4
route after dropping the trademark applications.9 They changed their name to
"[Last Name] Brewing" and this new trademark was approved.' 5 In other words,
they found a way to use the suit and litigation to their advantage and build a new
brand for themselves and their beer.
There are also examples of non-beverage companies bringing suit against
breweries for trademark infringement, as well as many cease-and-desist letters
being sent to these breweries. Recently, Seven Stills received a pun-filled ceaseand-desist letter from In-N-Out for the release of the brewery's "In-N-Stout"
beer, and the brewery responded humorously by offering In-N-Out burgers for
the first few customers to purchase their now-renamed beer.9 6 Similarly, in 2017,

89 Missouri Brewing Company Wins TrademarkLawsuit Brought ly Maine Brewer, INs.J., (June 28,

2018), https://www.insurancejournal.com/news/midwest/ 2018/06/28/ 493540.html.
90 Id
91 Id.
92 David Lizerbram, Craft Beer Trademarks: Dale Bros Brewing Forcedto Change its Name, KEEP

IT LEGAL BLOG

(May

31,

2016),

https://lizerbramlaw.com/2016/05/31/craft-beer-

trademarks-dale-bros-brewing-forced-change-name/.

93 Id
94 Id

95 Id.
96 Td
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Beyonc6's team sent a cease-and-desist letter to Lineup Brewing for selling
"Bieryonce"; but this one ended with a little less humor.97
This problem can also be seen on an international level. In 2017, the estate
of Elvis Presley brought suit against BrewDog for its launch of its "Elvis Juice"
and "Brewdog Elvis Juice" beers in the United Kingdom.98 The brewery
originally lost when the United Kingdom Intellectual Property Office determined
there was a conflict with the estate's registered trademark, along with concerns
that consumers would think that the estate endorsed the beer.99
Upon appeal, BrewDog was allowed to register "Brewdog Elvis Juice" but
not "Elvis Juice," and the judge on appeal stated that ". . .beer consumers who
see the word Elvis will always think of Elvis Presley. . .[t]he two marks are too
different for there to be direct confusion. Even with imperfect recollection, the
average consumer will not mistake Brewdog Elvis Juice for Elvis." 00
I. CURRENT, ONGOING LITIGATION

The most recent suit between a non-beverage company and a brewery is a
suit Sony Pictures Television filed against Knee Deep Brewery in California for
the brewery's "Breaking Bud" beer.10 ' Sony sued for trademark infringement,
dilution, false designation of origin, unfair competition, and other related claims
and asked for an injunction against Knee Deep.1 02 Sony claimed that " 'rather
than investing the time, effort and resources necessary to establish their own
reputation and identity... [Knee Deep] instead opted to hijack the famous brand
identity of the show for its own intended benefit."1 03

97 Emily Price, Beyonci Didn'tLike This New York Brewery's
Tribute Beer, FORTUNE (Dec. 14,
2017), http://fortune.com/2017/12/ 1 4/beyonce-didnt-like-this-new-york-brewerys-tribute-

beer/ (last visited Mar. 12, 2019).
98 Phoebe French, BrewDog Wins Trademark Appeal Over Elvis juice IPA, THE DRINKS
BUSINESS (an. 26, 2018), https://www.thedrinksbusiness.com/2018/01/brewdog-winstrademark-appeal-over-elvis-juice-ipa/.
99 Id.
Id. (quoting Phillip Johnson, Hearing Officer).
101 Ashley Cullins, Sony Sues Brewer Over 'Breaking Bud" Beer, HOLLYWOOD REP. (Apr. 17,
2018, 5:34 p.m.), https://www.hollywoodreporter.com/thr-esq/sony-sues-brewer-breakingbud-beer-1103620.
102 Id. (citing Complaint, Sony Pictures Television Inc. v. Knee Deep Brewing Co., No. 2:18cv-03221, (C.D. Cal. Apr. 17, 2018)).
103 Travis Andrews, This craft brewery made a 'Breaking Bad'-themed
beer. Now, Sony is Suing.,
WASH. POST
(Apr. 19,
2018),
https://www.washingtonpost.com/news/arts-andentertainment/wp/2018/04/19/this-brewery-broke-bad-and-made-a-breaking-bad-themedbeer-now-sony-is-suing/?noredirect=on&utm term=.dd64242a3837) (quoting Complaint at
7, Sony Pictures Television Inc. v. Knee Deep Brewing Co., No. 2:18-cv-03221 at 7, (C.D.
Cal. Apr. 17, 2018)).
100
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The CEO of Knee Deep Brewing released a statement after receiving the
04
complaint, indicating his surprise that the suit had been filed.1 He stated that,
representative
Sony
a
from
email
an
"received
in 2015, Knee Deep Brewing had
Bad and we
Breaking
of
fans
big
are
team
that said '[ilt seems the Knee Deep
decided
parties
The
"105
show.'
popular
very
our
really appreciate the call out to
was
lawsuit
no
that
claims
Moore
Mr.
but
not to pursue an official partnership,
106
no
was
there
that
impression
the
under
The brewery was
ever threatened.
07
the
of
aware
was
Television
Pictures
Sony
issue.1 According to Mr. Moore,
0
beer's name for over three years and waited to voice its various objections.1
Knee Deep Brewing was of the belief that Sony Pictures Television should have
09
In its
addressed this issue at the time these conversations originally occurred.
Television
Pictures
Sony
of
allegations
the
Answer, Knee Deep Brewing denied
and presented the defenses of laches, estoppel, waiver/acquiescence, consent,
10
license, fair use/parody, and the First Amendment.1
To illustrate the dispute, Sony Pictures Television has a federal trademark
registration with the USPTO for the mark "Breaking Bad" which includes the

following logo:'

t~reaking.

Bad
.112

104

Cullins, supra note 111 (quoting Jerry Moore, CEO, Knee Deep Brewing Co.).

105

Id.

106

Id
Id

107

108 E-mail from Jerry Moore, CEO, Knee Deep Brewing Co., to author (Oct. 22,2018,12:16
EST) (on file with author).
109 See Cullins, supra note 110.
110 Defendant Knee Deep Brewing Co.'s Answer and Affirmative Defenses, Sony Pictures
Television Inc. v. Knee Deep Brewing Co., No. 2:18-cv-03221, (C.D. Cal., dismissed Jan. 1,
2019).
111 Complaint, Sony Pictures Television Inc. v. Knee Deep Brewing Co., No. 2:18-cv-03221
at 4, (C.D. Cal. Apr. 17, 2018).
112

Id.
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For comparison, Knee Deep Brewing has been selling "Breaking Bud" beer since
2015.

113

The "Breaking Bud" logo features "Br" and "Bu" at the beginning of each word
in white text inside of green boxes resembling elements on the periodic table of
elements as seen in the following image: 114 As can be seen in the above image,
the "Breaking Bud" label also includes a character in a hazmat suit in a desert
with an RV in the background. However, there are a variety of differences as
well.
Sony Pictures Television alleges that these aspects of the Breaking Bud beer
label are similar to aspects of the Breaking Bad show in that the desert equates
to the show being set in Albuquerque, New Mexico and the RV equating to the
vehicle from the show.11 5 Sony has a licensing program allowing companies to
113

Id. at 7.

Defendant's Answer and Affirmative Defenses, supra note 119, at 7-8.
115 Complaint, supra note 120, at 6-7.
114
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license the trademark to use on products and services which include apparel,
kitchenware, costumes, d6cor, etc., as well as throughout the food and beverage
industry, including "Heisenberg Blue Ice Vodka," based on the lead character in
6
the show and his operation of selling blue crystal meth.11 Rather than using this
license program, Sony alleges that Knee Deep has used the reputation and
goodwill of the marks based on the show Breaking Bad to its benefit for its
Breaking Bud beer.
III. ANALYSIS

Within the beer industry, it is strange to see the friendly nature of the craft
beer community collide with the tense litigiousness of trademark suits. This
tension can be summarized as:
sort of a strange study in how an industry can evolve, starting as
something artisan built on friendly competition and morphing
into exactly the kind of legal-heavy, protectionist profit-beast
that seems like the very antithesis of the craft brewing concept.
And it should also be instructive as to how trademark law,
something of the darling of intellectual properties in its intent if
not application, can quickly become a major speed bump for
7
what is an otherwise quickly growing market."
Further, the USPTO has shifted policies to qualify beers as being the same
groups as wine and distilled spirits, so the groups which brewers are facing in
trademark infringement suits has substantially increased.1" Considering the
number of craft breweries appearing, the need for trademark law to adapt has
substantially increased. There are positives and negatives for litigation. However,
it seems there is a middle-ground that would ultimately encourage collaboration
and limit litigation in an industry with such a friendly nature and a history of
collaboration. It seems that this tension in such a rapidly-growing industry will
cause more problems than it is worth in the long-run. As a result, trademark law
should adapt to the constantly changing nature of the industries and culture
within our society.

116 Id. at 5.
117 Geigner, supra note 45.
118 Dolores R. Kelley, Esq. and Craig S. Hilliard, Esq., Trademark Due Diligence - USPTO
Registration is a Kgy to Craft Brewery Success, NJ.com (Oct. 24, 2016), http://blog.n.com
/stark-stark/2016/10/trademark duediligence-uspto.html.

https://digitalcommons.law.uga.edu/jipl/vol26/iss2/3

18

Patel: The IP of IPAs: A Look Into Trademark Infringement in the Craft B

2019]

THE IP OF IPAV

267

A. ARGUMENTS FOR LITIGATION

Brand protection is the main priority when it comes to trademark
infringement, since brand protection is what keeps the business going and it is
the main advantage a brewery has. There are people relying on that brand for
their livelihoods; it is more than just a fun hobby for many people, even though
this industry grew out of a hobby. Adam Avery of Avery Brewing states that he
would protect his beer names if he had to and that "[they]'re not just five people
anymore... .[e] [has] to think about the livelihoods of 92 people and their
families."'119
As stated previously, brands are how beers stand out in the industry as that
is what consumers first look at when considering their beer options. These
brands provide breweries with a way to thrive in the market, so it is important
that they can protect them.
Breweries spend time and money creating and establishing these brands, so
litigation provides them with a way to further protect that investment. Breweries
may want to spend the time and money on litigation to protect their brand,
especially if there is a chance that harm may be done to their brand.
Litigation provides breweries the chance and opportunity to protect what is
theirs in order to thrive in a competitive and constantly-growing industry,
especially when time and money has gone into creating that brand to set one
apart in a dense market and establishing one's brewery in its own niche in the
craft beer industry.
B. ARGUMENTS AGAINST LITIGATION

The first and obvious place to begin when considering why the craft beer
industry should steer clear of litigation is time and money. Litigation takes
extraordinary amounts of time and money that a small brewery typically cannot,
or should not, handle. These are small businesses attempting to succeed and
make it in a growing market. By getting tangled in litigation, they are losing out
on why they entered the industry in the first place which was to create good beer
and make the most of a hobby and passion. 120
This industry has a friendly nature. It stems from a hobby that people took
up and rapidly grew into a thriving industry. The "let and let live" nature of the
industry is at odds with the combative nature of litigation.1 21 Also, litigation is
public with the media constantly following litigation and reporting ongoing
litigation.

Shikes, supra note 84.
120 Thornley, supra note 44, at 220.
"

121

Id.
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Many consumers and craft beer aficionados are of the belief that litigation
does not belong in the Involvement in litigation could have an impact on
consumers purchasing the craft beers involved, especially in this day and age
where consumers rely so heavily on social media. In a time where everyone can
take to the Internet with their thoughts, backlash is often the first thing people
go to when they begin posting on the Internet. This backlash is accessible to
thousands of people in the Internet. Litigation can have an impact on the
brewery's brand at the end of the day. This can have an effect on a brewery's
consumers and audiences as a whole.
While many people believe that the name carries substantial weight for a
brand as that is what consumers look to when making a decision for beer, there
is also the other side of that argument. For many breweries, the beer should speak
for itself, not the name. There is a belief among many of the craft breweries that
brewers should be able to call one another and have an open conversation about
the trademark issue, instead of turning to litigation.
C. SONY PICTURES TELEVISION V. KNEE DEEP BREWING

This case was bifurcated by District Judge Percy Anderson of the United
States District Court for the Central District of California.122 In the first part,
Knee Deep Brewing planned to file a Motion for Summary Judgment under the
Rogers test, arguing that the beer label falls within the parody defense under the
First Amendment.123 Had that not been granted, litigation would have continued
to the second part in which Knee Deep Brewing could have argued noninfringement of the trademarks, specifically looking to the likelihood of
24
confusion in the marketplace.1 The case has now been settled with the terms
125
of the settlement remaining confidential.
1. Part 1-Parod/FirstAmendment. In part 1 of litigation, Knee Deep would
likely have filed a Rogers Motion for Summary Judgment and argued that this beer
label is a parody of Breaking Bad marks under the First Amendment. Knee Deep
Brewing could turn to social media to see if consumers knew it is parody. To
Knee Deep Brewing's knowledge and research, consumers were aware that it was
126
It seems that if consumers
a parody and that "there is no chance it is serious."

122 Telephone Interview with Reid Dammann, Partner, Gordon Rees Scully Mansukhani,

LLP (Nov. 7,2018).
123
124

Id.
Id.

125 Notice of Settlement and Response to January 9, 2019 Order to Show Cause, Sony

Pictures Television Inc. v. Knee Deep Brewing Co., No. 2:18-cv-03221 at 4, (C.D. Cal. Apr.
17, 2018).
126 Phone Interview, supra note 131.
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are aware of the parody and would not be confused as to who made the beer,
then there should not be any issues.
Further, Knee Deep Brewing's beer label features a green character in the
hazmat suit. This character can be seen across Knee Deep Brewing's website and
across their various beer labels. It is specific to their brand, and this character is
known as the "Hoptologist."1 27 The Hoptologist represents a brewmaster; he
represents an underlying story for Knee Deep Brewing. He represents the
experiments that Knee Deep Brewing is conducting with beer to create
something new and innovative. The Hoptologist represents the brand. The
Hoptologist can be seen below, as well as examples of him across various Knee
Deep Brewing products and social media.

128

127 Knee Deep Brewing Company
(@kneedeepbrewco), FACEBOOK,
https://www.facebook.com/kneedeepbrewco/(last visited Feb. 18, 2019).

128

Id.
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129

Knee Deep Brewing Company (@kneedeepbrewco), Cover Photos, FACEBOOK

https://www.facebook.com/kneedeep/photos/a.10150703973168624/
101 56253858903624/?type=3&theater. (last visited Mar. 12, 2019).
130
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The Hoptologist represents the brand. Consumers are loyal to the brand and
would not confuse this mark as being associated with Sony Pictures Television,
solely because of the similarity in name and mark. It seems to be a joke to
consumers of Knee Deep Brewing.
Something that makes this case unique is that Sony Pictures Television has
an extensive licensing program which includes the license for "Heisenberg Blue
Ice Vodka." As a result, Sony Pictures Television faces pressure from licensees
like the licensee for the vodka. Sony Pictures Television is fairly new to this
market, and more than likely, it has concerns about disrupting this newer
business segment and upsetting its existing licensees. If Sony Pictures Television
were to allow Knee Deep Brewing to infringe on its trademark, it would have to
face a lot of backlash and potential litigation from these licensees. This seems
like a legitimate concern for companies and breweries. That pressure is irrelevant
if there is not trademark infringement, as it seems this case specifically falls within
the category of parody/free speech under the First Amendment or fair use. The
Ninth Circuit may have struggled with this pressure as it tends not to be favorable
towards this concept.
The goal of the Rogers test is to balance public interests in free speech and the
First Amendment with the private interests of trademark ownership and
protection. The leading prongs of the Rogers test to determine if a use is parody
and free speech under the First Amendment are: 1) that the use is artistically
relevant and 2) that the use is explicitly misleading. The Ninth Circuit has further
considered likelihood of confusion and the mark's use referencing the original
meaning of the related mark.

131

d
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In applying the Rogers test to this specific case, there are arguments this is
artistically relevant, especially as the standard for artistic relevance is very low.
All Knee Deep Brewing would have to show is that the artistic relevance is above
zero. In the case of "Breaking Bud", there is artistic relevance in the name and
artwork of the beer, especially as the beer features crystal malt as an ingredient,
which is reminiscent of the crystal meth in the show Breaking Bad linguistically.
Further, in considering the second prong of the Rogers test, it is clear that
Knee Deep Brewing did not attempt to explicitly mislead consumers as to the
source and origin of the beer. The label very clearly indicates that the Breaking
Bud beer comes from Knee Deep Brewing and is not associated with Sony
Pictures Television. The high standard for explicitly misleading is not met.
In looking at the other prongs considered by the Ninth Circuit when applying
the Rogers test, it seems that likelihood of confusion will be difficult to show.
Knee Deep Brewing's use of the "Breaking Bud" mark does not reference the
original meaning of the Sony Pictures Television mark for the show Breaking

Bad.
It seems that this case could be more dispositive than most cases tend to be.
In balancing the public interests and private interests, the public interests seem
to outweigh the private interests. While Sony Pictures Television does hold a
registered trademark and does have an extensive licensing program, Knee Deep
Brewing created a parody in its naming of "Breaking Bud" beer. It seems that
under the Rogers test, Knee Deep Brewing could win out. The main issue the
court would have faced is the pressure on Sony Pictures Television from licensee.
The public interests in this parody still outweighs the private interests as the
licensees are typically not using parody and free speech. Overall, Knee Deep
Brewing would have been likely to succeed on its Motion for SummaryJudgment
under the Rogers test and the First Amendment for parody and free speech.
2. Part 2-Non-Iningement. If Knee Deep Brewing's Motion for Summary
Judgment on the issue of Rogers and parody failed, even after appeal, the second
part of litigation for Knee Deep Brewing would have focused on the argument
that the "Breaking Bud" use is non-infringement. Knee Deep Brewing would
have looked to likelihood of confusion and argued that there was no chance that
confusion could have occurred. In applying the Polaroid test, Sony Pictures
Television's mark for Breaking Bad is recognizable in some ways; however, it is
lacking in strength as the show ended in 2013 which is over five years ago. In
considering the similarity between the marks, it seems that there are some
similarities present in the use of the periodic table elements, as well as the RV
and desert. The marks are different and vary in the use of the "Hoptologist," the
beer, and the various other changes on the beer label. For proximity of the
products, Knee Deep Brewing's Breaking Bud beer is not in the same market as
most of Sony Pictures Television's products for Breaking Bad. Heisenberg Ice
Blue Vodka is the closest product in the market. That product is still far enough
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in proximity, even though beer has been regrouped by the USPTO with distilled
spirits. There is little chance of actual confusion, Knee Deep Brewing's product
is of high quality and sells well in the market, and the consumers and buyers of
the beer are a fairly sophisticated group as they are avid beer drinkers. Under the
Polaroidtest, Knee Deep Brewing would not have faced a problem for likelihood
of confusion in terms of the Breaking Bud mark.
Knee Deep Brewing would have to hire experts to do market surveys and
studies to consider consumer confusion and the relevant public in order to show
that there is little to no chance of confusion for consumers. It is also important
to note that Sony Pictures Television does not have rights over the periodic table
and its various elements. There is little chance of confusion as most consumers
do not seem to associate the show Breaking Bad with Sony Pictures Television.
Most consumers are unaware that Sony Pictures Television owns the rights to
Breaking Bad, so confusion is unlikely. Knee Deep Brewing would have a strong
case if this case had continued to the second phase of litigation under an
argument for non-infringement.
There could have been a laches defense for Knee Deep Brewing as well. That
argument seems like a weaker argument to make because this case lies in the gray
area for a laches defense as to if Sony Pictures Television had adequate notice of
the use. There seems to be no indication of cease-and-desist letters, reasonable
apprehension, invitations to license, etc. from Sony Pictures Television to Knee
Deep Brewing. If Sony Pictures Television had informed Knee Deep Brewing,
invited the brewery to license, or threatened a lawsuit, there would be a clock
ticking for Sony Pictures Television. There may have been an argument as the
beer has been on the market for a few years now; however, this argument is much
weaker than the non-infringement argument under which Knee Deep Brewing
would very likely succeed against Sony Pictures Television.
D. IMPLICATIONS

The main issue is the implications on the craft beer industry and craft
breweries around the country. As a craft brewery and a small business, you face
great risks. To what extent do you need to worry about choosing a name as a
craft brewery? It seems that there is a cost-benefit analysis. Names carry
substantial weight within the industry and in a society in which consumers are
seeking creativity and variety. Litigation can bring a substantial amount of
publicity. But at what costs? The time, expense, and resources that go into
litigation could bring a craft brewery down, especially if when going against a
large brewery or other corporation. When opening a craft brewery, it seems that
in choosing a name, you could be opening the doors to litigation. It could be
worth it though. Maybe there is and should be room for collaboration in the
industry. That would help the industry to continue growing, instead of
suppressing the growth like litigation does.
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IV. CONCLUSION

Trademark law is designed to encourage competition. In a rapidly-growing
industry that is running out of ideal trademarks, there is an argument to be made
that breweries, especially craft breweries, should work together and collaborate,
as opposed to turning to expensive and time-consuming litigation. This industry
is one that stems from a group of people who found a hobby they enjoyed and
turned it into a business, so they could share their passion with people. If crafting
brewing continues to develop into a litigation-heavy industry, there may be more
harm done than good. It seems that there should be some flexibility in trademark
law considering the nature and foundation of the industry. Sony Pictures Television
vs. Knee Deep Brewing is a perfect example of a situation where it would be of
greater benefit to society to allow Knee Deep Brewing to continue on in its use
of the "Breaking Bud" mark.
This industry is more than just an industry. It is a key feature that is engrained
in our society and has been for many years. It has brought people and cultures
together. Yet, as it grows, litigation seems to tear it apart. Beer and alcohol are
quintessential parts of our society and culture, and collaboration can only help
both brewers and consumers. If trademark law is adapted to combine the talents
of e brewers that would otherwise be competing, "we-the drinking public-are
treated to an inventive new taste sensation that likely would not have arisen from
2
any single brewer's kettle. Everyone wins."13

132 Tom Wilmes, Let's Get Together.. and Brew a Beer, CRAFr
https://beerandbrewing.com/let-s-get-together-and-brew-a-beer/.
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